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Alternative Treatment of Paraphiliacs:

Biological Causes, Antiandrogenic Drugs
and Related Ethical/Legal Issues
I.

Introduction

The perpetuation of crimes involving sexual abuse has been increasing at a rate inspiring alarm and concern among the general
population.1 When these crimes involve children, concern often turns
into outrage, as the result may be the life-long suffering of the
abused child.2 Even more important is the fact that sexual molestation often creates a continuous cycle whereby the victim later becomes the offender. 3 The increasing frequency of crimes involving
sexual abuse indicates that punitive measures have not had a great
impact on either the prevention of sex crimes or on offender recidivism. As a result, attention is being focused on ways to deal with sex
offenders in a manner that is non-punitive in nature and rehabilitation oriented. Because the scientific community has begun to recognize that sexually deviant behavior may be the result of biological
factors which result in impulses that the offender cannot resist, society may be more willing to accept treatment and rehabilitation as a
more effective means of treating the sexually perverse criminal.
Not by coincidence, social scientists, criminologists, and medical
doctors have been searching for answers as to why these crimes occur, what motivates the offender, and what can be done to prevent
repeat offenses. However, at this point in time, it is not only impossible to accurately predict who will be a sex offender, but also very
difficult to even identify such persons.4 Psychologists have distinguished the paraphiliac (one with a sexual deviation disorder) from
one who commits sex crimes as a result of hallucination, retardation,
anger, or a desire to humiliate the victim. 5 The paraphiliac may engage in the deviant sexual behavior because of "recurrent urges and
I. Statistics released by the Federal Bureau of Investigation indicate that rape is one of
the fastest growing violent crimes. See, e.g., John McD. W. Bradford, Research on Sex Offenders - Recent Trends, in PSYCHIATRIC CLINICS OF NORTH AMERICA 715 (1983).
2. Irving Prager, "Sexual Psychopathology" and Child Molesters: The Experiment
Fails, 6 J. Juv. L. 49, 63 (1982).
3. Id. at 64.
4. Bradford, supra note 1,at 716-17.
5. Fred S. Berlin & Carl F. Meinecke, The Treatment of Sex Offenders with Antiandrogenic Medication: Conceptualization, Review of Treatment Modalities, and Preliminary
Findings, 138 AM. J.PSYCHIATRY 601, 602 (1981).
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fantasies" that relate to his particular paraphilia and dominate his
life." Satisfaction of these desires is only brought about by acting
upon these irresistible impulses.7 In addition, the paraphiliac will
maximize his sexual pleasure only by conducting his sexual performances in an unvarying and compulsive manner.8 Finally, manifestation of sexual deviation disorders usually occurs "initially at puberty
and follows a chronic course that may be altered by treatment."9 .
This Article examines the various types of treatment available
for a paraphiliac, focusing on antiandrogenic therapy and the general theories of sexual motivation: The legal and ethical considerations involved with the administration of antiandrogenic drugs will
also be examined.
II.

Mechanisms of Sexual Motivation

A.

Endocrinology

Sexual behavior in lower mammals is largely at the mercy of
hormones; whereas, sexual behavior in humans is multifactorial, i.e.,
determined by both internal and external cues."' For example, an
ovariectomized female rat, which as a result of the surgical removal
of the ovaries produces no estrogen, becomes altogether sexually unresponsive." Similarly, a castrated male rat that produces no testosterone will gradually cease conducting any sexual activity whatsoever. 2 Nevertheless, sexual activity will resume once exogenous
hormones (estrogen in the female and testosterone in the male) are
administered. 1 3 In contrast, the effect of ovariectomies on the sexual
receptivity of human females is negligible, as is the effect of increased estrogen levels concurrent with ovulation."' Castration of the
human male does produce a gradual reduction in sex drive.1 5 However, the reduction in sex drive is not as profound as that found in
the male rat when the same procedure is performed. 10 Furthermore,
it has been found that exogenous administration of testosterone pro6.
7.
8.
9.
10.

Id.
Id.
Id.
Id. at 601.
See, e.g.,

ALLEN M. SCHNEIDER & BARRY TARSHIS, AN INTRODUCTION To PHYSIOLOGICAL PSYCHOLOGY, ch. 21:Sex (3d ed. 1986).

11. Id. at 412.
12. Id.
13. Id.
14. Id. at 414. Sexual receptivity of the female rat is solely dependent upon the higher
estrogen levels required to produce ovulation. See supra note II and accompanying text.
15. SCHNEIDER & TARSHIS, supra note 10, at 414.
16. SCHNEIDER & TARSHIS, supra note 10, at 414.
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duces increased sexual activity in human males regardless of
whether it is homosexual or heterosexual activity.17 Finally, some researchers have established a link between the levels of testosterone in
the bloodstream of human males and levels of sexual aggression and
aggression.18
The implications of the aforementioned data reveal that factors
other than hormones (i.e., what we see, smell, touch, learn, and
think) are involved in the sexual responsiveness and motivation in
the human species. 9 Additionally, other factors such as cultural influences, personality, and religious and moral attitudes are presumed
to be involved.2 0
B.

The Central Nervous System and Sexual Behavior

The brain, particularly the hypothalamus, is responsible for the
release of hormones upon which human sexual behavior is partially
dependent.2 "The hypothalamus releases hormones known as releasing factors which stimulate the anterior pituitary [gland]." 2 "The
pituitary releases . . . luteinizing hormone (LH) which stimulates
production of testosterone [by the testes] in the male .
-" In
addition, low plasma levels of testosterone interact with the hypothalamus to increase levels of testosterone, whereas high plasma
levels of testosterone interact with the hypothalamus to decrease testosterone production to form a loop type or "feed back" mechanism.2 Lastly, it has been found that when male rats are injected
with testosterone in the preoptic nucleus, of the hypothalamus, they
exhibit profound hypersexuality mounting both males and females.2
Therefore, it can be surmised that the brain is involved with both the
cognitive and motor elements of sexual behavior.
C.

The Possible Genetic Component of Sexual Deviancy
A body of literature has suggested that males with an extra Y

GIRL

17. See generally
(1972).
18.

See, e.g., Richard T. Rada et al., Plasma Androgens in Violent and Nonviolent Sex

Offenders. II BULL. AM.
19. SCHNEIDER &
20. SCHNEIDER &
21. SCHNEIDER &
22. SCHNEIDER &
23. SCHNEIDER &
24. SCHNEIDER &
25.

JOHN MONEY & ANKE A. EHRHARDT, MAN AND WOMAN, BOY AND

ACAD. PSYCHIATRY
TARSHIS, supra note
TARSHIS, supra note
TARSHIS, supra note
TARSHIS, supra note
TARSHIS, supra note
TARSHIS, supra note

L. 149
10, at
10, at
10, at
10, at
10, at
10, at

(1983).
412.
410.
415.
415.
415.
415.

Alan E. Fischer, Chemical Stimulation of the Brain, 210 Sci. AM. 60, 63 (1964).
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chromosome (XYY karyotype) 2 are more prone to commit violent
acts, such as assault and rape, than the general population.27 Such
studies are simply based on the number of XYY males in the general population and the number of XYY males sentenced to prison
because of the commission of a violent crime. This ratio is compared
to the number of XY (normal) males in the general population and
those who are in the penal system as a result of the commission of a
crime involving violence. Nevertheless, a hormonal link to the XYY
males behavior has not been found. Although antisocial XYY males
respond well to antiandrogens, research has not revealed elevated
plasma testosterone levels in the bloodstream of such persons.28
III.
A.

Treatment of Paraphiliacs with Psychotherapy
Psychodynamic Therapy

Psychotherapy has not by itself shown promise as a successful
method of treating paraphiliacs. 29 Nevertheless, when psychotherapy
is used in conjunction with another treatment, such as Depo-Provera
administration, its utility is thereby increased. 10 "Psychodynamic
theory assumes that sexually deviant behavior occurs because of unconscious conflicts, and treatment is directed at uncovering such conflicts." '3' However, knowing why we behave as we do does not necessarily lead to a change or cessation of that behavior.3 2 As a result,
psychotherapy should not be accepted as an appropriate means of
rehabilitating the offender without supplemental therapies.
B.

Behavioral Therapy

The goal of behavioral therapy is to condition the patient to associate the socially unacceptable sexual object with an aversive stimuli - "to make the unacceptable erotic stimulus less appealing while
the person is trained to become sexually aroused by a formerly neu26.

Karyotype means the chromosomal characteristics of a cell. WEBSTERS NINTH NEW
657 (9th ed. 1983).
27. See Richard T. Rubin et al., Postnatal Gonadal Steroid Effects on Human Behavior, 211 Sci. 1318 (1981); H.F.L. Meyer-Bahlburg, in SEX DIFFERENCES IN BEHAVIOR 433 (R.
Friedman et al., eds., 1974). But see Stanley Walzer et al., The XYY Genotype, 29 ANN. REV.
OF MED. 563 (1978).
28. Rubin, supra note 27, at 1219.
29. See, e.g., Berlin & Meinecke, supra note 5, at 602-03.
30. See generally John Money et al., 47 XYY and 46 XY Males With Antisocial and/or
Sex-offending Behavior: Antiandrogen Therapy Plus Counseling, I PSYCHONEUROENDOCRINOLOGY 165 (1975).
31. Berlin & Meinecke, supra note 5, at 602.
32. Berlin & Meinecke, supra note 5, at 602.
COLLEGIATE DICTIONARY
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tral, or [unappealing] stimulus.""3 The procedure is generally as follows: The patient is shown the object of his deviant desires (e.g., a
picture or movie of a violent rape), while an aversive stimulus (e.g.,
nausea or pain) is administered. 34 Disappointingly, it appears that
after a substantial period of time, deviant behavior is likely to return
5
when behavioral modification methods of treatment alone are used.3
Thus, behavioral therapy, as an appropriate means of treating the
paraphiliac, is also not acceptable without supplemental therapies.
IV.

Biological Therapies

Biological therapies focus on neurological (Stereotaxic Unilateral Anterior Hypothalamotomy) and endocrinological (castration
and antiandrogen/Depo-Provera) methods to treat sexual deviation
disorders.
A.

Stereotaxic Unilateral Anterior Hypothalamotomy

The stereotaxic unilateral anterior hypothalamotomy is a surgical procedure whereby particular areas 36 of the brain are systematically destroyed. As noted above, the hypothalamus is involved with
the release of gonadotropic hormones and is also sensitive to them.
Dieckmann and Hassler have found that through the surgery, they
were able to "abolish homosexual pederastic activity and violent
hypersexuality in men" and reduce "the pathologically enhanced
sexual drive" in their patients.3 However, the deviant objects of the
patients' erotic desires were unchanged." Thus, pedophiles, although
not engaging in the deviant activity, were still attracted to children.3 9
Side effects of the surgery include intense feelings of hunger
and a resultant postoperative weight gain for about two or three
years.4" Attacks of "turning" occurred in one subject, one subject
33. Berlin & Meinecke, supra note 5, at 603.
34. Berlin & Meinecke, supra note 5, at 603; see also Laurence P. Ince, Behavior Modification of Sexual Disorders, 17 AM. J. PSYCHOTHERAPY 446 (1973) (drug induced nausea
was used as the aversive stimulus); Isaac Marks et al., Sexual Deviants Two Years after
Electric Aversion, 117 BRIT J. OF PSYCHIATRY 173 (1973).
35. Berlin & Meinecke, supra note 5, at 603.
36. Specifically, the ventromedial nucleus, the anterior region of the medial preoptic
area in the subdominant hypothalamus, and the tuberomamillar complex. See infra note 37.
37. Gert Dieckmann & Rolf Hassler, Unilateral Hypothalamotomy in Sexual Delinquents, in NEUROSURGICAL TREATMENT IN PSYCHIATRY, PAIN AND EPILEPSY 176 (1977).
38. Id. at 183.
39. Id.
40. Gert Dieckmann et al., Long-term Results of Anterior Hypothalamotomy in Sexual
Offenses, in MODERN CONCEPTS IN PSYCHIATRIC SURGERY 187, 195 (E.R. Hitchcock et al.
eds., 1979). The increase in appetite is probably due to the lesion made in the ventromedial
hypothalamus. See, e.g., Richard E. Nisbett, Hunger, Obesity, and the Ventromedial Hypo-
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experienced impotence after two and a half years, and one patient
who smoked forty to fifty cigarettes a day preoperatively was able to
quit postoperatively. 4 ' Most importantly, Dieckmann and his colleagues claim that "none of the patients kept in custody for aggressive sexual offenses were convicted for the same offense postoperatively."4' 2 It should be noted that the patients volunteered for the
surgery which was performed in West Germany where this experimental treatment is legally permissible.
B.

Castration

Forced castration 43 as a treatment or punishmrient for sex offenders is not, and is unlikely to be, a legally permissible alternative in
the United States.4 4 This is due to the permanent nature of the treatment and Eighth Amendment considerations.4 5 However, Denmark,
Germany, Norway, Finland, Ethonia, Iceland, Latvia, Sweden, Switzerland, the Netherlands, and Greenland, by statute or other means,
have sanctioned the use of castration as a treatment for sex offenders.4" Studies performed in Europe indicate that the recidivism rate
for castrated sex offenders drops significantly and that such persons
show "decreases [in] sexual activity and interest." 7 The effects of
castration are probably due to the decreased testosterone production
resulting from the removal of the testes. Voluntary castration does
remain a viable treatment when patients are fully informed of the
possible attendant risks.
C. Antiandrogen Treatment

Medroxyprogesterone Acetate/Depo-Provera

The use of medroxyprogesterone acetate (MPA) or DepoProvera 48 has been used since 1966 to modify aberrant sexual behavthalamus, 79 PSYCHOLOGICAL REV. 433, 443-45 (1972).
41. Dieckmann, supra note 40, at 184.
42. Dieckmann, supra note 40, at 190.
43. The surgical procedure is known as a bilateral orchidectory that entails Lhe removal
of the testicles. STEDMAN'S MEDICAL DICTIONARY 942 (24th ed. 1982).
44. See Mickle v. Hendrichs, 262 F. 687 (D. Nev. 1918); Davis v. Berry, 216 F. 413
(S.A. Iowa 1914), rev'd on other grounds, 242 U.S. 468 (1917).
45. The Eighth Amendment to the United States Constitution provides that: "Excessive
bail shall not be required, nor excessive fines be imposed, nor cruel and unusual punishment
inflicted." U.S. CONST. amend. VIII.
46. William L. Baker, Comment, Castration of the Male Sex Offender.- A Legally Impermissible Alternative, 30 LoY. L. REV. 377, 379 n.16 (1984).
47. Id. at 386.
48. In the United States, attention has been focused on medroxyprogesterone acetate
(marketed as Depo-Provera by the Upjohn corporation). PHYSICIAN'S DESK REFERENCE 2231
(44th ed. 1990). Depo-Provera is a progesterone derivative that may be taken orally or by
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ior.4 9 Depo-Provera, when administered to females, prevents follicular maturation and ovulation in women, and it is used as a contraceptive in Europe.5 0 In addition to its administration as a sex drive
suppressant, it is currently used in the United States to control uterine bleeding and abnormal menstruation in women.5 1 Other drugs
such as cyproterone acetate are used regularly in Europe. However,
52
cyproterone acetate is not approved for use in the United States.
For the treatment of paraphiliacs, MPA is administered by intramuscular injection once or twice a week in doses ranging from
100 to 400 mg.5" MPA acts in two ways. First, it introduces an enzyme into the liver that "accelerates testosterone metabolism and
reduces the levels of' testosterone in the bloodstream. 5 4 Second,
MPA inhibits the production of testosterone by decreasing the
55
amount of luteinizing hormone introduced into the bloodstream.
Thus, MPA interferes with the feedback system discussed earlier.
Some serious side effects do accompany Depo-Provera usage.
Reported side effects include: hypogonadism, 56 weight gain (usually
20-30 pounds or more), high blood pressure, hot flashes, cold sweats,
strange nightmares, muscle weakness, fatigue, dyspnea, 57 hypoglycemia, 5 phlebitis," and leg cramps.60 In some cases, depression has
been reported by patients treated with Depo-Provera 1 Additionally,
patients with epilepsy, migraine headaches, asthma, or cardiac/renal
dysfunction must be watched carefully because the possible fluid retention associated with Depo-Provera may influence or exacerbate
these conditions. 2 Feminization in appearance, however, has not
been reported even though this has been the case when sex offenders
intramuscular injection. Id. For injection, it is available in 100 mg/ml and 400 mg/ml dosages. Id.
49. John Money, Discussion on Hormonal Inhibition of Libido in Male Sex Offenders,
in ENDOCRINOLOGY AND HUMAN BEHAVIOR 169 (M. London ed. 1968).
50. Linda S. Demsky, The Use of Depo-Provera in the Treatment of Sex Offenders: The
Legal Issues, 5 J. OF LEGAL MED. 295, 298 (1984).
51. Id. at 299; see also PHYSICIAN'S DESK REFERENCE 2231 (44th ed. 1990).
52. Money, supra note 30, at 165.
53. Bradford, supra note 1, at 723.
54. Bradford, supra note 1, at 722.
55. Bradford, supra note 1, at 723.
56. Hypogonadism is the inadequate function of the gonads whereby no gonadotropic
hormones are produced. STEDMAN'S MEDICAL DICTIONARY 681 (24th ed. 1982).
57. Dyspnea is simply shortness of breath. Id. at 435.
58. Hypoglycemia is the abnormally high concentration of glucose in the blood stream.
Id. at 672.
59. Phlebitis is the inflammation of a vein. Id. at 1073.
60. See PHYSICIAN'S DESK REFERENCE 2231 (44th ed. 1990); Berlin & Meinecke, supra
note 5, at 603; Bradford, supra note I, at 723.
61. Bradford, supra note I, at 724.
62. PHYSICIAN'S DESK REFERENCE 2231 (44th ed. 1990).
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are treated with estrogens.
When the drug is administered, there is a decreased frequency
of erotic fantasy, accompanied by decreased penile erections and
ejaculations, and a reduced production of sperm . 3 Depo-Provera
also reduces the occurrence of compulsive masturbation. 64 It further
appears that while sexual drive is reduced by MPA administration,
"the object of the sexual drive" is not changed, "'i.e., pedophiles remain interested in children." '6 5 It should be noted that all of the side
effects, including the induced sexual dysfunctions, are reversible
upon discontinuance of the treatment.16 According to Berlin and
Meinecke, "Psychiatric counseling is ordinarily given in conjunction
with the medication to help patients cope with the difficulties en67
countered as a consequence of their unconventional sexual desires.
Furthermore, hospitalization of patients is usually necessary during
the initial stages of their treatment.6 "
1. Studies with MPA.-Controlled studies as to the effectiveness of MPA have been conducted with follow-up regarding the
long-term behavioral, psychological, and physical effects of the drug.
The results of each study show that MPA is effective as a "sexual
appetite suppressant" and that its consistent use: produces a reduction in sexual fantasizing. The data may be summarized as follows: 69
AUTHOR

NO.OF
CASES

DOSE

DURATION OF
FOLLOW-UP (yr)

RESULTS

Money 70
(1970)

8

300-400 mg per
week

3

Decreased sexual drive;
decrease in serum testosterone; no permanent side
effects.

Blumer et
al.1 1
(1975)

22

100-300 mg per
week

I

Suppression of sexual
drive; some improvement
in aggressive behavior in
temporal lobe epileptics.

63.

See, e.g., Theodore A. Kiersch, Treatment of Sex Offenders with Depo-Provera, 18

BULL. AM. ACAD. PSYCHIATRY L. 179 (1990).

64.
65.

Id. at 186.
Id.

66. Berlin & Meinecke, supra note 5, at 603.
67. Berlin & Meinecke, supra note 5, at 603.
68. Berlin & Meinecke, supra note 5, at 603.
69. Bradford, supra note 1, at 723.
70. John Money, Use of Androgen Depleting Hormone in the Treatment of Male Sex
Offenders, 6 J. SEX RES. 165 (1970).
71. Dietrich Blumer and Claude P. Migeon, Hormone and Hormonal Agents in the
Treatment of Aggression, 160 J. NERV. MENT. Dis. 127 (1975).
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Money
et
72
al.
(1976)

23

200-400 mg per
week

Serum testosterone reduced; reduction in erotic
fantasy; reduction in erections; reduction in sexual
activity; some improvement in aggressiveness.

Gagne"
(1981)

48

200 mg, 2 to 3
times per week

Diminution of sexual fantasy; diminution in sexual
arousal; subjective report
of disappearance of deviant; suppression of plasma
testosterone; decrease in
erections and ejaculation;
side effects noted in all
cases in conjunction with
each injection for approx.
72 hrs; 58% of patients
had weight gain; 29% reported hot and cold
flashes; 20% complained
of headaches; 4% suffered
from nausea and 2% suffered phlebitis.

8

0 - 400 mg/wk

Diminution of sexual fantasy; decreased blood
levels of testosterone; decreased masturbation.

Kiersch
(1990)

7

1

2. Candidatesfor MPA.-As mentioned earlier, psychologists
distinguish sex offenders on the basis of several factors that determine whether the offender will be amenable to a particular treatment such as Depo-Provera.7 5 As with most deviant activities,
whether it be drug and alcohol addiction or paraphiliac behavior, the
most important step towards treatment is the patient's recognition
that his or her behavior is socially unacceptable and the patient's
willingness or desire to be treated. Sex offenders who have little concern' for their victims, i.e., those who do not show remorse for the
harm they inflict, are unlikely to be helped by Depo-Provera. 716 Consequently, the penal reform system is the most appropriate treatment
for this group of offenders until science develops a more efficient
72. Money, supra note 30.
73.

Pierre Gagne, Treatment of Sex Offenders with Medroxyprogesterone Acetate, 138

AM. J. PSYCHIATRY 644 (1981).

74.
75.
76.

Kiersch, supra note 63.
See Berlin & Meinecke, supra notes 5-9 and accompanying text.
See Berlin & Meinecke, supra notes 5-9 and accompanying text.

96

DICKINSON LAW REVIEW

SUMMER

1992

method of treating them or is able to prevent the introduction of the
sex offender into society.
Those sex offenders whose behavior is a result of an impulse
that they can neither control nor deny (i.e., the paraphiliac) are
more amenable to Depo-Provera treatment because the drug decreases sexual motivation and the amount of recurrent fantasies that
accompany the disorder. 7 Accordingly, it is important to have a
qualified therapist determine the underlying motivation for the offenders' criminal behavior in order to ascertain whether the offender
is an appropriate candidate for Depo-Provera treatment. The importance of such a determination becomes even more crucial when parole is conditioned upon the drug's administration because the public's safety may depend on it.
V. Medicoethical and Legal Issues Accompanying Depo-Provera
Treatment
Depo-Provera's potential side effects, its lack of FDA approval
for the treatment of sex offenders, and the possibility for abuse in
prescribing the treatment to those who would not benefit from the
treatment, has led to concern by opponents of the drug's use. The
issue of informed consent arises when the offender is given a choice
between parole and/or incarceration or treatment with DepoProvera.78 When treatment is considered and the informed consent
of the patient is not obtained, or the drug is administered against the
patient's will, issues involving fundamental constitutional rights are
implicated.
A.

Informed Consent

Most scholars would agree that in order for a patient's consent
to treatment with Depo-Provera to be legally effective, it must be
intelligently, knowingly, and voluntarily made. 79 This concept was
borrowed from the tort doctrine of informed consent."0 If courts are
going to equate the tort doctrine of informed consent with legally
adequate consent where experimental procedures are involved, at a
minimum, the patient should be given: "(1) a description of the
treatment in nontechnical terms; (2) the alternatives to the treat77. Berlin & Meinecke, supra notes 5-9 and accompanying text.
78. Sex offenders in some states have been given the voluntary option of participating in
a Depo-Provera program as a condition of probation in very limited instances. See People v.
Gauntlett, 352 N.W.2d 310, 315 (Mich. Ct. App. 1984).
79. Demsky, supra note 50, at 322.
80. Demsky, supra note 50, at 322.

ALTERNATIVE TREATMENT OF PARAPHILIACS

ment; and (3) information about the inherent risks of death or bodily
injury involved in the treatment." 81
In Kaimowitz v. Department of Mental Health, a Michigan circuit court concluded that informed consent is obtained only when the
individual has "sufficient knowledge and comprehension of the subject matter to enable him to make an understanding decision. ' a2 The
court was presented with the question of whether an involuntarily
detained patient in a mental institution was able to consent to an
experimental surgical procedure.8" The court reasoned that where a
person is involuntarily detained and his freedom is dependent upon
cooperating with authorities, it is impossible for such a person to be
free from coercion so as to give proper legal consent because personal liberty becomes the primary concern of the confined
individual. 4
This raises a significant problem when the offender is given a
choice between a prison sentence or treatment with Depo-Provera, a
drug which may cause some unpleasant side effects. Thus, the issue
to be addressed is whether a truly informed choice is made, or
whether the offender is primarily concerned with his personal freedom instead of the attendant risks of the procedure. The question
becomes even more difficult to answer when a long prison sentence is
involved. Nonetheless, it would seem that giving the patient a choice
is better than not giving the patient the opportunity to obtain treatment. Accordingly, if courts found that consent could not be obtained under any circumstances, an inmate desirous of treatment
would be denied an opportunity to reap the benefits of Depo-Provera.
These benefits include freedom from painful psychological symptoms
and an opportunity to become a law-abiding citizen. Nevertheless, a
fully informed decision by the patient is likely to be a difficult one.
Other information that should be provided to the offender considering Depo-Provera treatment is an accurate probability as to
whether the treatment will achieve the desired ends.85 If the likelihood of success is misrepresented, informed consent has not been obtained because an unreasonable expectation of success precludes a
possibility that the patient has the requisite knowledge to balance
the costs and benefits of such treatment.86
81. Canterbury v. Spence, 464 F.2d 772 (D.C. Cir. 1972).
82. Civil No. 73-19434 (Cir. Ct. Wayne County, Mich., July 10, 1973).
83. Id.
84. Id.
85. Hales v. Pittman, 576 P.2d 493, 499-500 (Ariz. 1978).
86. Id.
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B. Constitutional Issues Involved in Imposing Depo-Provera
Against the Will of the Sex Offender
Only one trial court to date has attempted to impose DepoProvera treatment as part of a sentence. 7 The defendant in People
v. Gauntlett pleaded nolo contendere to one count of first degree
criminal sexual conduct with his fourteen-year-old step child. 8
Judge Borsos sentenced the defendant 89 to five years probation with
no credit for time served9" and ordered him to pay court costs of
$25,000.91 In addition, the defendant was ordered to submit to
"chemical castration" within 30 days of his sentence and continue to
receive and accept such treatments for the duration of his
probation."
The appeals court did not reach the defendant's constitutional
arguments because it found that the condition of probation (i.e.,
Depo-Provera treatment) was unlawful under a state statute because
Depo-Provera was considered experimental for the proposed use, a
sexual appetite suppressant. 93 Further concerns about the safety of
the drug's use also influenced the court's decision.94 Some of the issues the court would have had to confront if the statute was not
controlling included: (1) the right of privacy; (2) the right to procreative freedom; (3) freedom of speech and communication; and (4)
cruel and unusual punishment.
87. People v. Gauntlett, 352 N.W.2d 310 (Mich. Ct. App. 1984).
88. Id. at 311.
89. Roger A. Gauntlett was the heir to Upjohn Pharmaceutical Corporation's fortune.
The Upjohn Company as mentioned earlier is also the manufacturer of Depo-Provera.
90. Gauntlet, 352 N.W.2d at 313.
91. Id.
92. People v. Gauntlett, 352 N.W.2d 310, 313 (Mich. Ct. App. 1984). "Chemical castration" is how some people characterize treatment with Depo-Provera. However, this term
probably serves only to inflame emotions with regard to the drug's use. Additionally, the term
"chemical castration" mischaracterizes the results of Depo-Provera usage, as its effects may be
reversed by discontinuing the drug. Moreover, its administration entails an intramuscular injection, whereas castration requires disfiguring surgery and has permanent effects.
93. Id. at 314-15. The Johns Hopkins Hospital Committee does not consider the use of
Depo-Provera at that institution experimental. "It is difficult to see why a drug would still be
considered experimental when it is used widely around the country to treat paraphilic disorders, has been researched for over 20 years, and has a rationale and data base for its use based
upon a large volume of medical literature." Fred S. Berlin, Paraphiliasand Depo-Provera, 17
BULL. AM. ACAD. PSYCHIATRY L. 233, 235 (1989). Furthermore, the FDA has recently approved Depo-Provera for the additional use as a birth control method. It is given once every
three months and eliminates the problem of a missed pill during those three months. See N.Y.
TIMES, Oct. 30, 1992, at A2.
94. Gauntlett, 352 N.W.2d at 316. The Court stated, "The prescribed treatment by the
trial judge also fails as a lawful condition of probation because it >has not gained acceptance in
the medical community as a safe and reliable medical procedure." Id.
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1. The Right of Privacy.-Absent a compelling state interest,
the government cannot interfere with an individual's fundamental
right of privacy.9 5 The right of privacy includes the right to bodily
autonomy, which embraces the prima facie right to refuse administration of intrusive medical treatment where the individual's interest
is greater than the state's interest.9 6 For example, where courts have
reviewed the non-consensual treatment of mentally ill inmates, they
have balanced the individual's right to autonomy and personal integrity against the state's interest in compelling psychotropic
97
medication.
a. The Individual's Interest.-Because Depo-Provera treatment may result in serious side effects98 and profound behavioral
changes, its administration is intrusive enough to warrant consideration of the offender's interest in avoiding such risks. Depo-Provera
treatments would have to continue over a long period of time, if not
indefinitely, because its effectiveness diminishes shortly after the
drug is discontinued. Therefore, problems with respect to monitoring
the drug over a long period of time, through blood tests, presents
another possible problem. Other concerns include the difficulty in
producing children that results from the patient's lowered sperm
count and the mild change in the thought processes produced by
Depo-Provera.
b. The State's Interest.-Courts have upheld orders compelling medical treatment to individuals in state institutions where the
state's interests have included: (1) preserving life; (2) protecting innocent third parties; (3) preventing suicide or other self-inflicted
harm; and (4) maintaining the ethical integrity of the medical profession.9 9 It is obvious that Depo-Provera treatment will neither prevent suicide nor maintain the ethical integrity of the medical profession. However, Depo-Provera administration may effectively prevent
harm to third persons by inhibiting repeat offenses. Moreover, the
decrease in the probability of offender recidivism may prevent the
offender from harming himself.
Another state interest is the rehabilitation of criminals. It would
be less expensive to impose Depo-Provera in addition to a short
95. See, e.g., Griswold v. Connecticut, 381 U.S. 479 (1965).
96. See Runnels v. Rosendale, 499 F.2d 733 (9th Cir. 1974).
97. See Rogers v. Okin, 478 F. Supp. 1342 (D. Mass. 1979); Rennie v. Klein, 462 F.
Supp. 1131 (D.N.J. 1978).
98. See supra notes 56-62 and accompanying text.
99. Runnels, 499 F.2d 733; see also In re Schouler, 723 P.2d 1103 (Wash. 1989).
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prison term, especially where the offender could pay for his treatment upon release, than placing the offender in jail at the taxpayers'
expense over a long period of time. Furthermore, it has been shown
that incarceration does little by way of preventing recidivism. Another positive effect may be a reduction in prison overcrowding.
2. The Right of ProcreativeFreedom.-While a patient is being given Depo-Provera, it is more difficult to produce enough sperm
to bring about conception. However, it is not impossible. This fact
introduces the issue of the right of procreative freedom. The Supreme Court has recognized marriage and procreation as "basic civil
rights." 1 ' However, unless Depo-Provera is administered indefinitely, the ability to reproduce will return upon the discontinuation
of the drug. Furthermore, at least while the offender is in prison, the
ability to procreate is necessarily curtailed for obvious reasons. 1"'
Therefore, the state's interference with the offenders' procreative
rights is likely to be temporary and minimal at worst. Therefore, this
should not present a strong basis on which to challenge the constitutionality of forced treatment.
. 3. Freedom of Speech and Communication.-Although freedom of speech usually conjures thoughts of oral or written communications, such communication cannot occur without the production of
ideas, that is, mentation.10 2 Depo-Provera's suppression of deviant
sexual fantasies brings into issue the patient's ability to communicate freely while being treated with Depo-Provera. The Supreme
Court has said that "[wihatever the power of the state to control
public dissemination of ideas inimical to the public morality, it cannot constitutionally premise legislation on the desirability of controlling a private person's thoughts."' 0 3 However, the intrusiveness of
mandatory Depo-Provera administration on the patient's thought
processes is minimal. First, the effects of Depo-Provera on the suppression of erotic fantasies are reversible even though maximum benefit from use of the drug would be achieved if this were not so. Furthermore, Depo-Provera is not a mind-controlling drug in the sense
100. Skinner v. Oklahoma, 316 U.S. 535, 541 (1941).
101. Although inmates in several states are allowed conjugal visits with spouses, see
generally 29 A.L.R. 4th 1216, most courts that have considered the issue have held that there
is no constitutional right to such visits. See, e.g., McCray v. Sullivan, 509 F.2d 1332 (5th Cir.
1975); Tarlton v. Clark, 441 F.2d 384 (5th Cir. 1971).
102. John T. Melella et al., Legal and Ethical Issues in the Use of Antiandrogens in
Treating Sex Offenders, 17 BULL. AM. ACAD. PSYCHIATRY L. 223, 227 (1989).
103. Stanley v. Georgia, 394 U.S. 542, 550 (1969).
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that all the thoughts of the patient are controlled, but only in the
sense that those associated with sexual deviancy are diminished. 0 4
Moreover, it would seem that when incarceration is used to suppress
deviant behavior, suppression of the source of that behavior is not
unreasonable when used to benefit the inmate as well as the state.
4. Cruel and Unusual Punishment.-The Eighth Amendment
bars not only those punishments that are barbaric, but also those
that are out of proportion to the offense committed. 10 5 Punishment is
excessive in relation to the crime committed if it makes no contribution towards permissible aims of punishment and becomes the needless infliction of pain, or if it is "grossly" out of proportion to the
crime committed.10 6
Opponents of antiandrogen therapy who claim the treatment is
akin to surgical castration would argue that compulsory use of DepoProvera is a violation of the Eighth Amendment prohibition of cruel
and unusual punishment. An analogy might be drawn between cases
that have held that vasectomy as a form of punishment would be
unconstitutional as cruel and unusual punishment. 0 7 However, for
reasons given earlier, this analogy is probably too extreme. 10 8 What
really must be considered is the treatment's side effects."0 9 Although
discontinuation of Depo-Provera treatment relieves most of its attendant and sometimes unpleasant side effects, they must first be experienced by the patient in order for them to be recognized.
Nonetheless, for more heinous crimes," 0 the risk of side effects
from Depo-Provera does not seem out of proportion to the commission of serious sex crimes where the victims invariably suffer severely. Surely, the imposition of Depo-Provera treatment would not
seem grossly out of proportion to crimes such as rape or child molestation. Furthermore, antiandrogenic therapy attempts to achieve the
permissible goal of rehabilitation of the offender.
104. Fred S. Berlin, Ethical Use of AntiandrogenicMedication, 138 AM. J. PSYCHIATRY
1515, 1516 (1981).
105. See Gregg v. Georgia, 428 U.S. 153 (1976).
106. Id. at 173.
107. See Mickle v. Hendrichs, 262 F. 687 (D. Nev. 1918); Davis v. Berry, 216 F. 413
(S.A. Iowa 1914), rev'd on other grounds, 242 U.S. 468 (1917).
108. See supra note 92.
109. See supra notes 56-62 and accompanying text.
110. See Coker v. Georgia, 433 U.S. 584 (1977). The Supreme Court held that the
death penalty for a rape conviction was violative of the Eighth Amendment prohibition of
"cruel and unusual" punishment. Id. at 597.
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VI. The Possibility of Forced Depo-Provera Administration While
the Offender Is Incarcerated
At first glance it would appear to be counterproductive to impose treatment against an offender's will whether or not he is confined. However, an advantage would be gained where those who at
first cannot comprehend the benefits of the medication later choose
to voluntarily take the drug when relieved of the symptoms caused
by their illness.
The Supreme Court has held that "convicted prisoners do not
forfeit all constitutional protections by reason of their conviction and
confinement in prison.""' They may claim the protection of the Due
Process Clause to prevent additional deprivation of life, liberty, or
property without due process of law.112 But simply because prison
inmates retain certain constitutional rights does not mean that these
rights are not subject to restrictions and limitations. I
Because no penal system has made any attempt to treat an incarcerated paraphiliac against his will, it is useful as a starting point
to draw a comparison with the situation where an institution has
sought to treat psychotic individuals with antipsychotic or psychotropic medication. 14 A model using the psychotic inmate is useful
because the administration of neuroleptic drugs (i.e., prolaxin or
chlorpromazine) often results in side effects much more harmful
than those attendant with Depo-Provera treatment." 5 Furthermore,
the effects of the administration of neuroleptic drugs on the thought
processes of the patient are much more profound than that found
with the administration of Depo-Provera.
Compulsory treatment with Depo-Provera seems even more
plausible, especially in the institutional setting, with the decision rendered by the United States Supreme Court in Washington v.
Harper."6 In Harper,the respondent, Walter Harper was sentenced
to prison for robbery." 7 While incarcerated, he was housed in the
prison's mental health unit where he voluntarily underwent treat]11.Bell

v. Wolfish, 441 U.S. 520, 545 (1978).
112. Meachum v. Fano, 427 U.S. 215, 225 (1976).
113. "Lawful incarceration brings about the necessary withdrawal or limitation of many
privileges and rights, a retraction justified by the considerations underlying our penal system."
Price v. Johnson, 334 U.S. 266, 285 (1948).
114. "Psychotropic medication is widely accepted within the psychiatric community as
an extraordinarily effective treatment for both acute and chronic psychoses, particularly schizophrenia." Washington v. Harper, 494 U.S. 210, 226 n.9 (1990).
115. See infra notes 176-78 and accompanying text.
116. 494 U.S. 210 (1990).
117. Id. at 213.
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ment with neuroleptic drugs.11 After four years in prison, Harper
was paroled on the condition he participate in psychiatric treatment. "9 One year later, Harper's parole was revoked after he assaulted two nurses at the hospital where he was held pursuant to a
civil commitment order.12 ' When Harper was returned to prison he
was sent to the Special Offender Center (SOC), an institution created to diagnose and treat convicted felons with serious mental disorders." 1 Harper initially gave voluntary consent to the administration
of antipsychotic medication, but later refused to take the prescribed
medication.'
The treating physician thereupon instituted procedures to medicate respondent against his will pursuant to SOC policy 600.30.123 Treatment continued in accordance with the policy until Harper was transferred to a state reformatory.124 At the
reformatory, Harper received no medication and his condition consequently deteriorated. 25 Harper was transferred back to the SOC
where he was once again medicated involuntarily pursuant to policy
600.30.126
Harper filed a 42 U.S.C. § 1983 action in a Washington state
court "against various individual defendants and the state claiming
that the failure to provide a judicial hearing before the involuntary
administration of antipsychotic medication violated the Due Process,
Equal Protection, and Free Speech Clauses of both the Federal and
State Constitutions, as well as state tort law.' 27 Harper sought
28
damages and declaratory relief.'
118. Id. at 213-14.
119. Id. at 214.
120. Id.
121. Washington v. Harper, 494 U.S. 210, 214 (1990).
122. Id.
123. Id. Policy 600.30 provides that where a psychiatrist orders such medication, an
inmate may involuntarily be treated only if he (1)suffers from a "mental disorder" and (2) is
"gravely disabled" or poses a "likelihood of serious harm" to himself or others. The above
findings must be made at a hearing at which the inmate is entitled to at least 24 hours' notice,
the tentative diagnosis and the factual basis therefore, the right to attend the hearing, to present evidence and cross-examine witnesses, and the right to representation by a disinterested
lay adviser versed in the psychological issues. The hearing is presided over by a special committee consisting of a psychiatrist, psychologist, and a center official, none of whom may be
currently involved in the inmate's diagnosis or treatment. The inmate may be treated against
his will only if the psychiatrist agrees with the majority. The inmate has the right to appeal
the committee's decision to the Center's Superintendent within 24 hours, and also has the right
to periodic review of any involuntary medication ordered. He further has the right by state law
to state-court review of the committee's decision. Id. at 215-16.
124. Id. at 217.
125. Id.
126. Washington v. Harper, 494 U.S. 210, 217 (1990).
127. Id.
128. Id.

96

DICKINSON LAW REVIEW

SUMMER

1992

Acknowledging that respondent had a liberty interest in not being involuntarily medicated, the trial court held that SOC Policy
600.30 met the requirements of due process as stated in Vitek v.
Jones.1" 9 The Washington Supreme Court reversed, concluding that
the "highly intrusive nature" of treatment with antipsychotic medication warranted greater procedural protections than those necessary
to protect the liberty interest at stake in Vitek."3 O The Washington
court held that in order to administer antipsychotic drugs to a nonconsenting prisoner, the Due Process Clause requires a full judicial
hearing. Furthermore, the state must prove by "'clear, cogent, and
convincing evidence" a compelling state interest to administer the
drugs and that the administration is both necessary and effective for
31
furthering the compelling state interest.1
The United States Supreme Court reversed and held:
[G]iven the requirements of the prison envirorment, the Due
Process Clause permits the State to treat a prison inmate who
has a serious mental illness with antipsychotic drugs against his
will, if the inmate is dangerous to himself or others and the
treatment is in the inmate's medical interest. '
Therefore, where an inmate is given the proper procedural protections of a hearing 3 3 and he: (1) suffers from a "mental disorder;"113
and (2) is "gravely disabled"'' 3 5 or poses a "likelihood of serious
harm" 3 1 to himself, others, or their property, a psychiatrist may order that an inmate be medicated against his will.
In Harper, Justice Kennedy opined that the central issue to be
129. Id. at 217-18; see Vitek v. Jones, 445 U.S. 480 (1980).
130. Harper v. State, 759 P.2d 358, 363 (Wash. 1988).
131. Id. at 364-65.
132. Washington v. Harper, 494 U.S. 210, 227 (1990) (emphasis added).
133. See supra note 123.
134. "Mental disorder" means "any organic, mental, or emotional impairment which
has substantial adverse effects on an individual's cognitive or volitional functions." WASH. REV.
CODE § 71.05.020(2) (1987).
135. "Gravely disabled" means "a condition in which a person, as a result of a mental
disorder: (I) [i]s in danger of serious physical harm resulting from his failure to provide for his
essential human needs of health or safety, or (b) manifests sever. deterioration in routine
functioning evidenced by repeated and escalating loss of cognitive or volitional control over his
or her actions and is not receiving such care as is essential for his or her health or safety."
WASH. Rrv. CODE § 71.05.020(l) (1987).
136. "Likelihood of serious harm" means "either (a) [a] substantial risk that physical
harm will be inflicted by an individual upon his own person, as evidenced by threats or attempts to commit suicide or inflict physical harm on one's self, (b,) a substantial risk that
physical harm will be inflicted by an individual upon another, as evidenced by behavior which
has caused such harm or which places another person or persons in reasonable fear of sustaining such harm, or (c) a substantial risk that physical harm will be inflicted by an individual upon the property of others, as evidented by behavior which has caused substantial loss or
damage to the property of others." WASH. REV. CODE § 71.05.020(3) (1987).
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decided was whether a judicial hearing was required before the state
may treat a mentally ill prisoner with antipsychotic medication
against his will. 137 Resolution of this issue required the determination of whether SOC Policy affords an inmate adequate protections
under the Due Process Clause of the Fourteenth Amendment. 3 8
The Washington State Supreme Court's decision involved substantive and procedural aspects. Resolution of the substantive issue
required the definition of the respondent's liberty interests and
"identification of the conditions under which competing state interests might outweigh it."1 9 Consideration of the procedural issue revolved around "the minimum procedures required by the Constitution for determining" that the inmate's interest in not being
medicated against his will "is outweighed in a particular
instance."" °
A.

Substantive Due Process

By its terms, Policy 600.30 confers upon the inmate the right to
be free from the arbitrary administration of antipsychotic drugs. "
"[Tlhe [plolicy creates a'justifiable expectation on the part of the
inmate that the drugs will not be administered unless" the requisite
conditions are met.14 2 The Supreme Court further conceded that the
inmate has a significant interest under the Due Process Clause of the
Fourteenth Amendment. " However, the Court found that the Fourteenth Amendment conferred no greater right than that provided by
state law.1 4 The extent of Harper's liberty interest in refusing unwanted antipsychotic medication was circumscribed by weighing
Harper's interest against the state's interest within the context of the
4
institution. 1
Within the institutional setting, the United States Supreme
Court has stated that:
There can be little doubt as to both the legitimacy and the importance of the governmental interest presented here. There are
few cases in which the State's interest in combating the danger
posed by a person to both himself and others is greater than in a
137.
138.
139.
140.
141.
142.
143.
144.
145.

Washington v. Harper, 494 U.S. 210, 220 (1990).
Id. at 213.
See Mills v. Rogers, 457 U.S. 291, 299 (1982).
Id.
Harper, 494 U.S. at 221.
Washington v. Harper, 494 U.S. 210, 221 (1990).
Id.at 221-22.
Id.at 222.
Id.
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prison environment, which, "by definition," is made up of persons with a "demonstrated proclivity for antisocial criminal, and
often violent, conduct.146
Thus, the state has a legitimate interest in maintaining the safety of
the offender and others, inside of the institution. Having found that
the state has a legitimate interest in medicating Harper, the Court
turned to the question of whether there was a reasonable relationship
between application of Policy 600.30 and the state's interest. 14 7 Even
where a fundamental right is infringed, the standard for determining
the constitutionality of a prison regulation is whether the regulation
"is reasonably related to [the] legitimate penological interests." 14
The Court used three factors to ascertain the reasonableness of
Policy 600.30.19 "First, there must be a 'valid, rational connection'
between the prison regulation and the legitimate governmental interest put forward to justify it."' 150 Second, the court considered "the
impact accommodation of the asserted constitutional right will have
on guards and other inmates, and on the allocation of prison resources generally.' Third, "the absence of read), alternatives is evidence of the reasonableness of a prison regulation"; however, prison
officials do not "have to set up and then shoot down every conceivable alternative method of accommodating the claimant's constitutional complaint."' 152
With respect to the first factor, the Court found that the general
effectiveness of antipsychotic drugs was rationally related to the interest in medicating Harper.5 3 The Court further found that the
second prong was satisfied given the interest in protecting both
prison staff and inmates."" With regard to the third prong, the
Court was of the opinion that physical restraints as an alternative to
antipsychotic medication was an impractical, short-term, and unrealistic substitute. 55
Accordingly, it was held that Policy 600.30 comports with substantive due process requirements because, although respondent had
146.
147.
148.
342, 349
149.
150.
151.
152.
91.
153.
154.
155.

Id. at 225.
Washington v. Harper, 494 U.S. 210 (1990).
Turner v. Safley, 482 U.S. 78, 89 (1987); O'Lone v. Estate of Shabazz, 482 U.S.
(1987).
Harper, 494 U.S. at 224.
Id. at 224-25 (quoting Turner, 482 U.S. at 89).
Id. at 225 (quoting Turner, 482 U.S. at 90).
Washington v. Harper, 494 U.S. 210, 225 (1990) (quoting Turner, 482 U.S. at 90Id. at 226; see supra note 146.
Id. at 225; see supra note 114.
Harper, 494 U.S. at 226-27.
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a liberty interest in being free from the unwanted administration of
antipsychotic medication, it is reasonably related to the legitimate
state interest in the danger posed by a violent mentally ill inmate. It
was further found that the Policy is a rational means of furthering
that interest since it applies only to those under the Policy and only
according to the narrow guidelines set forth therein.
B.

Procedural Due Process

The level of procedural protections required by the Due Process
Clause depends upon the liberty interest at stake. 156 Given Harper's
interest in being free from the arbitrary administration of antipsychotic medication, the issue is "what procedures are necessary to ensure that the decision to medicate an inmate is neither arbitrary nor
erroneous under the standards" of Policy 600.30.157
The main point upon which the parties disagree is whether a
judicial hearing is necessary to assure due process. However, the Due
Process Clause "has never been thought to require that the neutral
and detached trier of fact be law trained or a judicial or administrative officer." 158 The Court concluded that medical professionals
rather than a judge were better able to implement the procedures
contained in Policy 600.30 because of their special knowledge and
expertise.1 59
The Court continued to find that the procedures employed by
the Policy are sufficient to meet the requirements of due process.16 0
The Court concluded that the opportunity to be heard, as provided
by the Policy, was given in a meaningful time and manner.1 6 1 The
Court further found that the procedures provided for an impartial
committee to be present at the hearing.' 6 2 In addition, the Court
noted that state law provided for the meaningful review of the committee's decision and that the policy was adequate to allow such a
review.16 Finally, the Court concluded that with respect to the lack
of a provision allowing representation by counsel, "[g]iven the nature
of the decision to be made, . . . the provision of an independent lay
156. Id. at 229. The Court conceded that Harper's interest was not insubstantial. "The
forcible injection of medication into a nonconsenting person's body represents a substantial
interference with that person's liberty." Id.
157. Washington v. Harper, 494 U.S. 210, 228 (1990).
158. Parham v. J.R., 442 U.S. 584, 607 (1979).
159. Harper, 494 U.S. at 231.
160. Id. at 235.
161. Id.
162. Washington v. Harper, 494 U.S. 210, 235 (1990).
163. Id.
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adviser who understands the psychiatric issues involved is sufficient
protection."164
C. Analysis
If a policy substantially similar to the Policy under consideration in Harper was implemented to permit the imposition of DepoProvera treatments against an incarcerated offender's will, it likewise
should pass constitutional muster. Harper involved the administration of a mind-altering drug, replete with serious side effects, against
the inmate's will. A direct analogy can be drawn between the administration of psychotropic drugs against an inmate's will and the administration of Depo-Provera to the paraphiliac. First, the Court in
Harper required that the patient be seriously mentally ill, i.e., schizophrenic.' 65 Likewise, the paraphiliac is recognized as being seriously mentally ill by the scientific community.13
Second, the paraphiliac is likely to be a danger to himself and
to others without treatment with Depo-Provera. By definition, the
paraphiliac is unable to control himself."' 7 Treatment with DepoProvera allows the paraphiliac to regain control of his sexual urges
by reducing his sexual drive. Thus, others are less likely to be
harmed by him, and he is less likely to bring about harm to himself,
such as an additional criminal conviction or a retaliatory assault.
Third, the administration of psychotropic drugs affect the
thought processes of the patient. Antagonists of Depo-Provera treatment contend that this is a violation of the patient's freedom of
speech. However, where Depo-Provera affects only compulsive sexual
fantasizing, psychotropic drugs affect all of the patient's thought
processes. Since the Court did not entertain a First Amendment 6 8
challenge in this respect and given the neuroleptics' greater effect on
thought processes than Depo-Provera, it is doubtful that a successful
First Amendment challenge could be waged.
Fourth, the drugs administered to the plaintiff in Harper1 9 possibly cause impotence, hence producing a potential difficulty with regard to procreation. Procreation was not an issue in Harper, but it
will likely be a major issue with respect to compelled Depo-Provera
164.
165.
166.

Id. at 236.
Id. at 227.
See AMERICAN

PSYCHOLOGICAL

ASSOCIATION:

DIAGNOSTIC

279-96 (3d ed. revised 1987).
167. See Berlin & Meinecke, supra note 5.
168. U.S. CONST. amend. I.
169. Washington v. Harper, 494 U.S. 210, 240 (1990).

MANUAL OF MENTAL DISORDERS

AND

STATISTICAL
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treatment. The fact that Depo-Provera's effects are reversible in this
respect should counter any constitutional challenge waged on the issue of the right of procreation. 170
A court reviewing a policy allowing the forced administration of
Depo-Provera would likely recognize the liberty interest an inmate
would have in refusing unwanted administration of Depo-Provera in
addition to the intrusiveness of the forcible injection of medication
into the inmate's body. Nonetheless, the interest of the state may be
even more compelling in treating an offender with Depo-Provera
than with antipsychotic medication. Within the prison or other institution, the potential for sexual assault may be greater than the potential in the outside world. While the administration of DepoProvera does not guarantee the safety of either the offender or his
potential victims, the risk that the paraphiliac will assault others is
substantially reduced. In Harper, Justice Kennedy stated that:
Where an inmate's mental disability is the root cause of the
threat he poses to the inmate population, the State's interest in
decreasing the danger to others necessarily encompasses an
in171
terest in providing him with medical treatment for illness.
In addition, the state has an interest in ensuring the safety of
the inmate by reasonable means. 71 This interest becomes important
because retaliation from other inmates for sexually assaultive conduct exhibited in prison remains a possibility. The state's interest in
protecting inmates becomes ever, more compelling when homosexual
pedophiles are placed in an institutional setting comprised of adolescents and where there is a wide range in the age of the inmates.
The procedural protections afforded those subject to such a policy application need not be any greater than those provided by the
Policy considered in Harper. Harper involved the prescription of
neuroleptic drugs (particularly Prolaxin) that "assist the patient in
organizing his or her thought processes and regaining a rational state
of mind.' 73 The side effects of such drugs include catatonic-like
states, altered electroencephalographic tracings, swelling of the
brain, drowsiness, excitement, restlessness, bizarre dreams, hypertension, nausea, vomiting, loss of appetite, salivation, dry mouth, perspiration, headaches, constipation, blurred vision, impotency, eczema, 74
See supra note 105 and accompanying text.
Harper, 494 U.S. at 225-26.
Id. at 225.
Id. at 214.
Eczema is a general term for chronic or acute inflammatory conditions of the skin.
STEDMAN'S MEDICAL DICTIONARY 443 (24th ed. 1982).
170.
171.
172.
173.
174.
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jaundice, tremors, and muscular spasms.'
The most serious
problems that may occur with psychotropic drugs are tardive dyskinesia, an often irreversible syndrome of uncont.rollable movements
that can prevent a person from exercising basic motor functions, and
neuroleptic malignant syndrome, which is 30% fatal for those who
are stricken by it.1 6
When these side effects are compared with those that accompany Depo-Provera, 1" it is clear that the procedural protections afforded in Harper are more than sufficient to assure due process to
the inmate given Depo-Provera against his will.
VII.

Conclusion

Once the hurdle of the experimental nature of Depo-Provera for
use as a treatment for sex offenders is overcome, there is a strong
possibility that courts may be able to compel the drug's administration upon an unwilling criminal without violating constitutional
rights. The state, in the author's opinion, has a compelling interest in
preventing the commission and repetition of sex crimes, particularly
rape and child molestation. When the state's interest in the safety of
its citizenry is balanced against the offender's interest in avoiding the
treatment and its concurrent effects, it seems clear that where the
drug produces the desired result, the interests of all involved are
served. Where the drug's use is properly monitored and the patient's
plasma testosterone is adequately reduced, both the offender and the
state may be reasonably assured that the patient will likely conform
his behavior to the bounds of the law. The offender, moreover, would
probably have been unable to control his behavior but for his treatment with Depo-Provera.
Despite the side effects and less than perfect results of DepoProvera treatment, antiandrogen therapy will hopefully gain greater
acceptance by the scientific and legal community. Although DepoProvera would be more effective if all participants in the therapy
were voluntary, compelled treatment should be considered as a viable means of protecting both the public and the: offender himself.
However, where treatment is compelled, the patient should be carefully evaluated to determine whether or not Depo-Provera is likely to
help him. In addition, an examination by a medical doctor should be
given to assure, to the greatest extent possible, that the patient will
175.

PHYSICIANS DESK REFERENCE 1639 (43rd ed. 1989).

176.
177.

Id. at 1640.
See supra notes 56-62 and accompanying text.
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not be harmed by the treatment. Furthermore, where the patient
does not wish to be treated with Depo-Provera, he should be entitled
to an administrative hearing whereby he has the right to contest the
validity of the determinations of both the psychiatrist and the medical doctor. Due process would require that the patient be allowed to
confront and cross-examine witnesses 178 in addition to the right to be
represented by someone familiar with the issues.'
The patient
should be given notice of the hearing and should be guaranteed the
right to appeal any determination that Depo-Provera should be administered against his will.
When antiandrogen therapy is administered in conformity with
established and concrete guidelines, it should serve as an excellent
alternative to the extended incarceration of sex offenders. In addition, Depo-Provera treatment must be strictly monitored to assure
that the patient's testosterone levels are kept within the desired
range, thereby achieving the drug's maximum efficacy. When the
costs and all other factors are considered, courts and society should
accept Depo-Provera as a good first step in achieving the goal of
offender rehabilitation.
The author's feelings towards Depo-Provera treatment either
with or without the consent of the offender can best be illustrated by
an excerpt of Paoli v. Lally.8 0 Judge Frank A. Kaufman wrote:
In April 1966, Lawrence Paoli, Jr. was sentenced in the
Criminal Court for Baltimore City, Maryland to eighteen (18)
concurrent life sentences after pleas of guilty and convictions after trial, upon ten (10) charges of rape, and eight (8) charges of
intent to rape . . . . Paoli suffers from a physiological defect
which, the parties agree, gave rise to his criminal behavior. He
has a testosterone level approximately twice that of a normal
male. In 1974, Paoli, then confined in the Maryland Penitentiary, filed a lawsuit in this Court, Civil No. K-74-476, seeking
to obtain experimental treatment by use of the drug, DepoProvera, which lowers testosterone levels and thus decreases sexual behavior. In May 1975, this Court, with the agreement of
Paoli and the appropriate officials of the State of Maryland and
of the Johns Hopkins Hospital, ordered that Paoli receive DepoProvera and psychotherapy treatments to be administered to
him at the Maryland Penitentiary by medical personnel of the
Johns Hopkins Hospital acting within a program directed by
178.
179.
180.

See supra note 123.
See supra note 123.
636 F. Supp. 1252 (D. Md. 1986).
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Drs. John Money and Fred Berlin . . . . Since 1975 and to and
including the date of this opinion, weekly injections of the drug
have been so administered to Paoli. The results have been dramatic. Paoli now looks and behaves like a far different person
than he seemed to be when he appeared in this Court in 1975.81
Matthew Przywozny

181.

Id. at 1254-55 (footnotes omitted).

